











fiscal and administrative burdens that additional or substitute procedural requirements

would entail.”?

| The private interest affected here by official action was Beasley’s continued
employment. The Court recognizes a high risk of erroneous deprivation through the
procedures used, since the hearing officer did not hear a substantial portion of what
constituted Beasley’s defense.’ The Government’s interest and administrative burdens
that it would have incurred had additional time been granted was virtually nil. The
ARRC’s actions here fail the Matthews v. Eldridge test, which has been adopted in

Alaska.

Mr. Beasley Has Waived His Right To Argue Retaliation and Bias On The Part Of
The Hearing Officer

Beasley failed to raise retaliation and bias arguments before the hearing officer,
despite the fact that thése arguments were known to him. Further, the presentation of
these arguments were not dependent upon the witnesses and evidence Beasley did not
have in time to present to the hearing officer. These arguments were waived and cannot

be argued here or upon remand.*

2 City of Homer v. State, Dept. of Natural Resources, 566 P.2d 1314, 1319 (Alaska, 1977) (following Matthews v.
Eldridge, 424 U.S. 319 (1976).

* The Court makes no finding regarding the weight of Beasley’s proposed evidence or that the hearing officer would
have made different findings if he had heard all of Beasley’s proposed evidence. The Court only finds that the
hearing officer could reasonably have come to a different decision had the proposed evidence been presented.

4 “In general, we will not consider arguments raised for the first time on appeal. This rule applies with equal force to
arguments never presented to an agency whose decision is appealed. However, application of this rule ‘presupposes
an opportunity to present objections to the agency before a decision is rendered by that agency.” Pasco v. State,
Dept. of Admin., Div. of Motor Vehicles, 45 P.3d 325, 329 (Alaska, 2002) (quoting Amerada Hess v. Alaska Pub.
Utils. Comm'n, 711 P.2d 1170, 1181 n. 22 (Alaska, 1986)).



Beasley Is Entitled To An Opportunity To Present His Defense, But He Is Not
Entitled To A Hearing De Novo.

With regard to a remedy for the due process violation, this Court cannot ignore
Beasley’s procrastination in preparing his defense and failing to provide timely notice to
the ARRC of employees needed to testify. Simply put, Beasley’s hands are not that much
cleaner than the ARRC’s. The appropriate remedy is to send this case back to the hearing
officer to hear Beasley’s additional evidence.

This Court finds that the ARRC, at a minimum, made a prima facie case that
Beasley violated the conditions of his last chance agreement. A remand will allow the
~ hearing officer the opportunity to consider the additional evidence Beasley wanted to
present. The hearing officer will then re-weigh the totality of the evidence and determine
whether or not the ARRC has met its burden. |

This hearing will not be a completely new hearing on all of the issues brought up
before the ARRC hearing officer and the Superior Court. This hearing will provide
Beasley with the opportunity to present the evidence he was unable to present at the
previous hearing, namely the dispatch tape and the witnesses he was unable to call at the
first hearing. Beasley has 10 days from the date of the distribution of this order to provide
the ARRC with his requests for the dispatch tape and the names of the witnesses he
wishes to call. The ARRC will schedule a new hearing no sooner than 15 days from the
date of the distribution of this order, and will ensure that the scheduling of the hearing

accommodates the appearance of the witnesses.” The dispatch tape, if requested in a

5 The ARRC has no duty to compel the appearance of a witness; however, it does have a duty to resolve any
scheduling conflicts that may prevent an employee from testifying.



timely fashion by Beasley, must be produced to Beasley at least 5 days before the

scheduled hearing. The hearing will be completed within 40 days from the date of the
distribution of this order. After hearing and considering the new evidence, the ARRC
hearing officer will issue a ruling within 50 days of the date of distribution of this order.’

This appeal is REMANDED to the ARRC for a hearing consistent with the

instructions in this order..

DATED at Anchorage, Alaska this / é 4y of July, 2008.

A AARSETH —
Superior Court Judge
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§ If the original hearing officer is not available or cannot adequately refresh his memory based upon his review of
the record, an entirely new hearing must be conducted.



