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From: R Tamm: DOL.

To: will hendellaw.com

Cc: Sarabia, Melissa M (DOL)

Subject: Public Records Act request - enforcement of AS 23.20.400(a) against private attorneys representing Unemployment appellants
Date: Monday, November 09, 2009 2:46:48 PM

Attachments: Fidalgo Island Pka Dec.pdf

Dear Mr. Schendel:

| have been unable to locate any written definition of what the department would consider to be a reasonable hourly rate for
attorney fees under AS 23.20.400(a) or 23.20.465. In searching our data base and speaking with ESD hearing officers and our
Benefit Payment Control Unit the issue of how much an attorney charged a claimant has not been addressed in our administrative
hearings. | was however able to locate a District Court decision dated 1957 (Fidalgo Island Packing Co. vs Employment Security
Commission - 16 Alaska 621, 147 F.Supp. 883) where the Court at that time ruled that 3% of the amount recovered by each
claimant constituted reasonable attorney fees. | have attached a copy of that decision to this email.

Alaska Court Rules of Civil Procedure. Rule 82 (b)(1) currently fixes attorney fees at 10% for a non-contested money judgment up
to $25,000. The court may also vary attorney fees based on a number of different factors described in Rule 82 (b)(3). Civil Rule
79 also outlines what can be charged.

If the Division approved an hourly rate, the claimant could end up paying more than what they would recover in benefits, thus
being impractical to pursue. The department would most likely look at these on a case by case basis and approve fees base on a
percentage of recovery, similar to Civil Procedure Rule 82.

| hope this information provides some guidance to you on the matter.

Tammy J. Ross

UI Analyst

Alaska Department of Labor and
Workforce Development

P.0. Box 115509

Juneau, AK 99811-5509

Phone 907-465-5950

Fax 907-465-4059

Confidentiality Notice: This email message including any attachments is for the sole use of the
intended recipient(s) and may contain confidential and privileged information. Any unauthorized
review, use, disclosure or distribution is prohibited.

From: William Schendel [mailto:will@schendellaw.com]

Sent: Mon 10/26/2009 3:10 PM

To: ESD DIRECTOR, Juneau (DOL sponsored)

Subject: Public Records Act request - enforcement of AS 23.20.400(a) against private attorneys representing Unemployment
appellants

Dear Director,

Please provide copies of any documents (whether hard copy or electronic) that disclose the application of the
portion of AS 23.20.400(a) that limits the fees chargeable by private counsel to appellants in the Unemployment
Insurance system. | refer to the provision of .400(a) that reads as follows:

An individual claiming benefits in a proceeding before the department or its representatives or
a court may be represented by counsel or other authorized agent; but the counsel or agency
may not charge or receive for service more than an amount approved by the department or the
court.

Among the documents | seek is any definition of what your department considers to be a reasonable hourly rate,
whether that definition is contained in a policy statement, an agency decision, or some other document. .

Thank you.
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16 Alaska 621, 147 E.Supp. 883
(Cite as: 16 Alaska 621, 147 F.Supp. 883)

P
District Court, Territory of Alaska, First Division.
FIDALGO ISLAND PACKING COMPANY, a cor-
poration, Plaintiff,
V.

A. B. PHILLIPS, Executive Director, Employment
Security Commission of Alaska, Defendant, Clara
Wilson, Intervenor.

No. 6865-A.,

Jan, 21, 1957
Modified on Rehearing March 14, 1957

%621 See 149 F.Supp. 260.

Action originally brought to enjoin enforcement of
a regulation of the Alaska Employment Security
Commission on the ground that it unlawfully dis-
criminated against salmon packers in Alaska and
their employees. On motion for allowance of in-
terest and attorneys fees, The District Court for the
District of Alaska, First Division, Kelly, District
Judge, held that where benefits to cannery workers
had been delayed nearly three years since District
Court first determined that amended regulation was
invalid, employer as not entitled to inferest on the
benefits but was entitled to attorneys fees for pro-
secuting the action.

Judgment in accordance with the opinion.
West Headnotes
[1] Statutes 361 €~>278.9

361 Statutes

361V1 Construction and Operation

361 V(D) Retroactivity
361k278.9 k. Statutes Affecting Vested

Rights. Most Cited Cases

(Formerly 361k263)
The rights and liabilities of parties must be determ-
ined by the law as it existed at the time the contro-
VErsy arose.
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[2] States 360 €171

360 States
360V Claims Against State
360kE71 k. Interest. Most Cited Cases

Statutes 361 €~5215

361 Statutes
361 VI Construction and Operation
361VI{A) General Rules of Construction
361k213 Extrinsic Aids to Construction
36(k218 k. Contemporary Circum-
stances. Most Cited Cases
(Formerly 360k215)

Territories 375 €231

375 Territories
375k31 k. Claims Against Territories. Most
Cited Cases

Territories 375 €232

375 Territories

375k32 k. Actions by or Against Territories.
Most Cited Cases
When a sovereign state is involved in a suit, its li-
ability for interest or costs must be specifically set
forth in a sfatute and the term “sovereign state”
would include the Territory of Alaska.

[3] States 360 €171

360 States
360V Claims Against State
360k171 k. Interest. Most Cited Cases
The state, unless pursuant to an explicit statute, is
not liable for interest, even on a sum certain which
is overdue and unpaid,

[4] Unemployment Compensation 392T €~>570
3927 Unemployment Compensation

392TXV Amount of Compensation
392Tk570 k. In General. Most Cited Cases
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(Formerly 356Ak728.1, 356Ak728)

Where benefits to cannery workers under the Em-
ployment Security Act had been delayed nearly
three years since the District Court first determined
that an amended regulation of the Commission was
invalid and the Act was repealed and re-enacted
and provided that benefits should be payable only
to the extent provided therein and to the extent that
moneys were available therefor, no interest was re-
coverable on the delayed payments. Laws Alaska
1955, Ist Ex.Sess.,, c. 5, §§ 101 et seq., 1001;
ACL.A.1949, §§ 25-1-1, 51-5-19, 55-11-51,

[5] Unemployment Compensation 392T €340

392T Unemployment Compensation
392TVIHI Proceedings
392TVII(D) Costs and Fees
392T%340 k. In General. Most Cited Cases
(Formerly 356Ak621)

Unemployment Compensation 392T €570

392T Unemployment Compensation

392TXV Amount of Compensation

392Tk570 k. In General. Most Cited Cases

(Formerly 356Ak728.1, 356Ak728)
Where benefits to cannery workers under the Em-
ployment Security Act were delayed nearly three
years since Disirict Court had determined that
amended regulation of the Commission was invalid,
the Commission was clothed with the sovereignty
of the territory and no interest could be awarded
nor costs be allowed for delay in paying benefits.
Laws Alaska 1955, Ist Ex.Sess, c. 5, §§ 101 et
seq., 1001, A.CL.A.1949, §§ 25-1-7, 51-5-19,
55-11-51.

[6] Unemployment Compensation 392T €340

392T Unemployment Compensation
392TVIII Proceedings
392TVHI(D) Costs and Fees
392Tk340 k. In General. Most Cited Cases
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{Formerly 356Ak621, 356Ak622)
Where benefit to cannery workers under the Em-
ployment Security Act had been delayed nearly
three years since District Court first determined that
an amended regulation of the Commission was in-
valid, awards recovered in employer's action to en-

join the enforcement of the regulations should be-

charged with a reasonable percentage of the amount
recovered by each claimant which would constifute
reasonable attorney's fees to be awarded to the at-
torney as compensation and 3% was fixed as a reas-
onable amount and it should be deducted from each
award, and paid to the attorneys. A.C.L.A.1949, §§
51-5-19, 55-11-51.

#**884 *623 John H. Dimond (of Faulkner, Banfield
& Boochever), Juneau, Alaska, for plaintiff and in-
terveno.

Edward A, Merdes, Asst, Atty. Gen,, Ter, of
Alaska, for defendant.
KELLY, District Judge.

This matter is before the Court upon oral stipulation
of counsel for all parties to reinstate and permit ex-

“ecufion upon the judgment on mandate entered by

this Court on August 13, 1956, In addition, counsel
for plaintiff requests that interest be allowed there-
on at 6% from May 12, 1954, and that the Courf al-
low a reasonable attorney fee.

On June 29, 1953, the then Acting Director of the
Employment Security Commission®**885 of Alaska
promulgated what was called ‘Amended Regulation
No. 10.” This regulation purported o fix and desig-
nate seasons of employment in the canned salmon
indusiry in Alaska, which meant that unemploy-
ment benefits could be paid to canned salmon em-
ployees only during the ‘seasons,” i.e., during the
months generally of May through September. Thus,
under this regulation, if such employee were out of
work between October and May of any year, he
would not be eligible to draw unemployment com-
pensation benefits,

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
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This action was commenced or about July 30, 1953,
to enjoin the enforcement of this purported regula-
tion on the ground, principally, that it unlawfully
discriminated against the salmon packers in Alaska
and their employees in favor of other Alaska em-
ployers and their employees- such as the persons in
the construction industry, The District Court, on
May 7, 1954, filed its opinion sustaining the con-
tentions of plaintiff and intervenor. In this opinion
the Court held that the regulation was invalid, was
discriminatory in its application and operation, and
that plaintiff and intervenor have been irreparably
injured and therefore were entitled to an injunction.
Hence, on May 12, 1954, the District Court entered
its judgment and decree permanenily*624 enjoining
the Director of the Employment Security Commis-
sion, and his agents and employees and successors
in office, from-

“* % ¥ doing any act or thing for the purpose of en-
forcing or putting intc effect purported Amended
Regulation No. 10 of the Employment Security
Commission of Alaska which is dated June 29,
1953, and which pretends to set up seasons of em-
ployment of all those persons and corporations en-
gaged in salmon packing in Afaska. * * #°

The opinion of the District Court is reported at 120
F.Supp. 777, 15 Alaska 15.

An Appeal was filed on June 11, 1954, by the Em-
ployment Security Commission, and subsequently a
stay of execution was issued, tying up the accrued
unemployment compensation which became due to
the cannery workers when Amended Regulation 10
was declared invalid. In lieu of a supersedeas bond
as required by Rule 73(d), Fed.Rules Civ.Proc. 28
U.5.C.A., the sum of $650,000.00 from the unem-
ployment compensation trust was impounded by
this court pending the appeal.

On September 13, 1955, in a per curiam opinion,
230 F.2d 638, the Court of Appeals for the Ninth
Circuit affirmed the judgment and decree of the
District Court. A petition for rehearing was denied
on June 21, 1956, 238 ¥.2d 234, and a petition for a

Page 4 of 13

Page 3

writ of certiorari to the United States Supreme
Court, filed September 21, 1956, was denied on
December 10, 1956, 352 U.S. 944, 77 S.Ct. 262, [
L.Ed.2d 237.

Thus the benefits to the cannery workers have been
delayed nearly three years since the District Court
first determined that Amended Regulation No. 10
was invalid, and plaintiff now sceks interest on the
benefits, and attorney fees for prosecuting this ac-
tion. He contends that the scope of the mandate
from the United States Court of Appeals*625 did
not include these items and that this Court can, and
moreover, it should, make such an award at this time.

The entire Employment Security Act was repealed
and re-enacted by Chap. 5 of the First Exiraordin-
ary Session Laws of Alaska of 1955. Sec. 1001
thereof provides:

*Section 1001. Non-Liability of Territory. Benefits
shall be deemed to be due and payable under this
Act only to the Extent provided in this Act and to
the extent that moneys are available therefor to the
credit of the Unemployment Fund, and the liability
of the Territory and the Commission shall be lim-
ited accordingly.’

[1] The rights and liabilities of the parties herein
must be determined by **886 the law as it existed
at the time the controversy arose. Sec. 5i-3-19,
A CI.A 1949 provides;

‘Benefits shall be deemed to be due and payable
under this Act only to the extent provided in this
Act and to the extent that moneys are available
therefor to the credit of the Employment Compens-
ation Fund, and neither the Territory nor the Com-
mission shall be liable for any amount in excess of
such sums.’

Sec. 25-1-1, A.CL.A.1949, cited by the plaintiff,
provides that “The rate of interest in the Territory of
Alaska shall be six per centum per annum, and no
more, on all moneys after the same become due * *
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Section 55-11-51, A.CL.A 1949, likewise provides
for attorney fees. It reads: ‘The measure and mode
of compensation of attorneys shall be left to the
agreement, expressed or implied, of the parties; but
there may be allowed to the prevailing party in the
judgment certain sums by way of indemnity for his
attorney fees in maintaining the action or defense
thereto, which allowances are termed costs.’

[2] These general provisions of the law are subject
to the limitation that when a sovereign state is in-
volved in a *626 suit, its liability for interest or
costs must be specifically set forth in a statute. The
designation ‘sovereign state’ would include the
Territory of Alaska. See Territory ex rel. McMahon
v, O'Connor, 5 Dak. 397, 41 N.W. 746, 3 LR.A. 355.

[3] With regard to plaintiff's application for in-
terest, the case of United States v, North Carolina,
136 U.S. 211, 10 5.Ct. 920, 923, 34 L.Ed. 336, sets
forth the rule that ** * * the state, unless by or pur-
suant to an explicit statute, is not liable for interest
even on a sum ceriain which is overdue and un-
paid,” This holding has been widely supported in
other jurisdictions: Unitted States v. Nez Perce
County, Idaho, 9 Cir., 1938, 95 F.2d 238; Boxwell
v. Department of Highways, 203 La. 760, 14 So.2d
627, State Highway Commission v, Mason, [92
Miss. 576, 4 So.2d 345, 6 So.2d 468; Culver v.
Commonwealth, 348 Pa. 472, 35 A 2d 64,

A similar rule has been followed by the courts on
the question of costs. In Ridge v. Boulder Creek
Union Junior-Senior High School District of Santa
Cruz County, 60 Cal.App.2d 433, 140 P.2d 990,
9935, the Court stated:

‘General statutes allowing costs to parties have
been construed not to apply to the state in the ab-
sence of express provision respecting costs where
the state was a party.”

See also Boland v. Cecil, 65 Cal.App.2d 832, 150

Page 5 of 13
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P.2d 819; Costs, 14 Am.Jur, 22, Sec. 34; 86 CJ.8,,
Territories, § 38, p. 647.

.

[4] That provisions for interest or cosis must be\\,_

provided for specifically in a statute may be shown "\

not only from the case law on the subject, but also
from the wording of the Alaska Employment Secur-
ity Act itself, Sec. 51-5-19, A.CL.A.1949, supra,
There is no provision for anything in addition to
unemployment benefits in Alaska's Employment
Security Act,

%627 (5] Plaintiff contends that the suit was brought
against the Director of the Employment Security
Board as an individual, and that consequently the
action does not involve the Territory of Alaska, But
the Court cannot agree with that distinction. The
Commission was performing an essential govern-
mental function, and, in fact, as was pointed out in
defendant's brief, the director was acting on legis-
lative mandate in promulgaiing Amended Regula-
tion No. 10. We must hold that the Director and the
Commission were clothed with the sovereignty of
the Territory in connection with the matter. No in-
terest can be awarded nor can any costs be allowed.

[6] Counsel for plaintiff contends that under the sal-
vage doctrine, attorney**887 fees should be awar-
ded from the fund which is recovered. It is well
setfled that in class suits, such as this one, they are
entitled to receive their compensation from that
source. Trustees v. Greenough, 105 U.S. 527, 26
[LEd. 1157, Sprague v. Ticonic Nat. Bank, 307
1.5, 161, 59 8.Ct. 777, 83 L.Ed. 1184; Ceniral R.R.
& Banking Co. of Georgia v. Pettus, 113 1.8, 116,
5 S.Ct. 387, 28 L.Ed. 915. Since the entire class be-
nefits by the litigation, each member is required to
contribute his proportionaie share of the expense.
This amount is deducted before distribution, as a
matter of convenience.

We do not feel that Sec. 55-11-51, A.CL.A.1949,
supra, creates any obstacle to the application of this
doctrine. In leaving the measure and mode of com-
pensation up to the parties, the legislature certainly
did not contemplate the restriction of attorney fees

© 2009 Thomson Reuters, No Claim to Orig. US Gov. Works.
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to the amount which a single plaintiff could afford,
or was willing to pay. By their nature, class suits of
this general type involve a number of individuals
who have claims which by themselves are not large
enough to justify litigation, but which, when pro-
secuted aggregately, confer a true bemefit on the
class. The desirability of such a remedy is obvious,
but if a reasonable atiorney fee is not to be allowed
from the judgment, class suits become impractical.
No one person could afford to *628 maintain an ac-
tion of such large proportions, in view of the lim-
ited benefits which he would personally gain,

It is therefore the judgment of this Court that the
awards which have been recovered in this action
should be charged with a reascnable percenfage of
the amount recovered by each claimant, which will
constitute reasonable attorney fees to be awarded to
the atiorney herein as compensation. The Court
finds that 3% is a reasonable amount and should be
deducted from cach award and paid to the attorney.
Order reinstating judgment on the mandate in ac-
cordance with this opinion may be prepared and
presented to this Court.

D.Alaska. Terr.1.Div. 1957
Fidalgo Island Packing Co v. Phillips
16 Alaska 621, 147 F.Supp. 883

END OF DOCUMENT
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