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Stephen H. Hutchings, ABA #7705026 
Gregory S. Fisher, ABA #9111084 
Birch Horton Bittner & Cherot 
1127 W. Seventh Avenue 
Anchorage, AK  99501 
Telephone: 907.276.1550 
Facsimile: 907.276.3680 
 
Attorneys for Defendants 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA  

TRUSTEES OF THE ALASKA 
LABORERS HEALTH AND SECURITY, 
RETIREMENT, TRAINING AND LEGAL 
SERVICES TRUST FUNDS, 

Plaintiff, 

vs. 

RAINDANCE HEALTH CARE GROUP, 
INC., ANDREW L. TURNER and 
WILLIAM LASKY, 

Defendants. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 3:09-CV-00120-RRB 

OPPOSITION TO MOTION FOR RECONSIDERATION 
[CLERK’S DOCKET 43] 

 

Defendants, Andrew L. Turner and William Lasky, by and through undersigned 

counsel and pursuant to Federal Rule of Civil Procedure 59.1 and D. Ak. LR 59.1, 

respectfully file this opposition to the motion for reconsideration filed at Clerk’s 

Docket 43 by the Union Trustees.  The Union Trustees seek reconsideration of both 

rulings, the ruling granting partial summary judgment to Turner and Lasky, and the 
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ruling denying a Rule 56(f) discovery continuance.  The Court correctly resolved both 

motions and should deny reconsideration. 

"[A]s a question of judicial efficiency, motions for reconsideration should only 

be sought or granted if the court has overlooked a material fact, misconceived a 

principle of law directly bearing upon the litigated issue, or if the court’s initial decision 

was clearly erroneous or presents the risk of committing a manifest injustice."  See 

Alexie v. Hageland Aviation, 2008 WL 6984137 (D. Alaska 2008).  The Union 

Trustees identify no grounds for reconsideration. 

On the merits, the Union Trustees offer nothing to disturb the Court’s analysis.  

The latest affidavit from Jacquelyn Briskey (her second) does not rebut, refute or 

address any of the affidavits or evidence that Turner and Lasky submitted with their 

motion for partial summary judgment.  The most that Briskey says is that -- after 

having had unfettered access to all of RainDance’s entire business files – she thinks 

that there might be some indication of "possible undercapitalization."  She does not 

contend that RainDance actually was undercapitalized.  Indeed, she makes no firm 

conclusions of any sort.  Briskey does not rebut Ray Bower’s affidavit or the other 

affidavits or evidence that Turner and Lasky submitted.  Moreover, Briskey ignores 

the fact that RainDance secured a $2 million revolving line of credit from an 

independent third-party lender.  Briskey’s affidavit is the very definition of speculation. 

Briskey bases most of her conclusions on a draft audit that was prominently 

stamped "DRAFT" even though she had ready access to the final audit.  See Third 

Affidavit of Ray Bower, ¶¶ 3-4 and ¶¶ 5-15.  In other instances, Briskey implies facts 

that are simply not correct and the Union Trustees know that the facts are not correct.  
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For example, she implies that the promissory notes were not signed.  However, the 

notes were executed and those were previously disclosed in December 2009 (and 

also filed as exhibits with the motion for partial summary judgment).  See Third 

Affidavit of Ray Bower, ¶ 14.  In still other instances, Briskey makes unfounded 

assumptions.  For example, Briskey assumes that a loan can never be a form of 

capital investment.  However, that makes no sense from either an accounting or a 

practical business sense.  See Third Affidavit of Ray Bower, ¶ 13.  Any business 

owner is looking for a return on his or her investment.  Id.  It does not matter what 

form it takes.  Furthermore, Briskey neglects to consider that the loans were never 

repaid.  Turner and Lasky lost everything.  Id.  Even setting aside Turner’s and 

Lasky’s respective contributions, Briskey never addresses the $2 million revolving 

line of credit that Capital Source (an independent third party) extended.  Id.  Briskey 

also fails to consider RainDance’s business operations.  RainDance generally paid its 

debts and obligations, its solvency trend was favorable, and its overall financial 

posture was acceptable, especially for a first year enterprise.  Id., ¶ 17.  All of this, as 

the Court correctly concluded, establishes that RainDance was adequately 

capitalized. 

The only thing the Union Trustees have ever been able to do is to show that 

RainDance’s records were not and are not perfect.  This is fair criticism.  However, it 

is not a basis for imposing individual liability.  No business or organization is perfect.  

Case law addresses facts where shareholders commingled funds (which did not 

happen here), squandered assets (which did not happen here), filed no corporate 

reports (which did not happen here), or even took unsecured loans from the company 

Case 3:09-cv-00120-RRB   Document 48    Filed 06/17/10   Page 3 of 6



 

 
ALASKA LABORERS V. RAINDANCE, ET AL. CASE NO. 3:09-CV-00120-RRB
OPPOSITION TO MOTION FOR RECONSIDERATION PAGE 4 OF 6
F:\506683\6\00128700.DOC 

B
IR

C
H

 H
O

R
T

O
N

 B
IT

T
N

E
R

 &
 C

H
E

R
O

T
 

A
T

T
O

R
N

E
Y

S
 A

T
 L

A
W

 
11

27
 W

E
S

T
 S

E
V

E
N

T
H

 A
V

E
N

U
E

 
A

N
C

H
O

R
A

G
E

, A
LA

S
K

A
  9

95
01

-3
30

1 
T

E
LE

P
H

O
N

E
 (

9
07

) 
27

6
-1

55
0 

• 
F

A
C

S
IM

IL
E

 (
90

7
) 

27
6-

36
80

 
A

(which did not happen here), yet individual liability was not imposed.  See Seymour v. 

Hull & Moreland Engineering, 605 F.2d 1105, 1111 (9th Cir. 1979); Board of Trustees 

v. Valley Cabinet & Mfg. Co., 877 F.2d 769, 772 (9th Cir. 1989); Audit Services, Inc. 

v. Rolfson, 641 F.2d 757 (9th Cir. 1981).  If individual liability was not imposed in 

these cases, there should be no basis or bases for doing so here. 

In sum, the core facts remain the same.1  RainDance was capitalized in the 

amount of $2.8 million.  Its solvency trend was favorable.  It generally paid its debts 

and obligations.  Turner and Lasky respected the corporate identity.  All corporate 

papers were executed and filed.  No assets were ever commingled.  There was never 

any fraudulent intent or act with respect to RainDance’s formation, organization or 

operation, nor is there any remote evidence to support any such contention.  

RainDance was managed by a manager in Anchorage.  Ray Bower, its CFO, handled 

the finances.  Turner and Lasky never invaded corporate assets and never used 

corporate assets for their own purposes.  The Court correctly concluded that Turner 

and Lasky should not be individually liable. 

On the Rule 56(f) ruling, the Union Trustees do not explain what additional 

discovery they need, or how it relates to the claims at issue in this case, or when any 

such discovery will occur, or why the discovery is necessary to oppose the motion for 

partial summary judgment.  Briskey’s affidavit does not address these subjects.  The 

fact of the matter is that the Union Trustees have been given unrestricted access to 

RainDance’s complete business and financial records.  See Third Affidavit of Ray 

                                            
 
1 These facts were cited in the underlying motion and reply.  Citations are omitted 
here for convenience’s sake.  
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Bower, ¶ 16.  All of RainDance’s financial records have been disclosed (monthly 

financial statements, audited financial statements, all payroll records including payroll 

tax returns, all paid and unpaid invoices, bank statements, internal memoranda, draft 

copies of reports, general ledger journal entries, accounts receivable detailed agings, 

federal tax returns, Medicaid and Medicare Cost Reports, and other financial files).  

Id.  The Union Trustees had no evidence to support the claims for individual liability 

when they filed suit, and they never undertook any reasonable efforts to review the 

evidence that Turner and Lasky made available to them after suit was filed.  Id.  

RainDance’s business and financial records were disclosed in a user-friendly 

searchable disk on April 2, 2010.  Id; see also Affidavit of Lori Haacke.  By their own 

concession, the Union Trustees never reviewed the disk until April 21, 2010.  The 

Union Trustees never gave Briskey the disk until May 25, 2010, and she never 

reviewed it until June 3, 2010.  And, even now -- after having had a chance to review 

the disk -- Briskey found nothing to discredit or disturb this Court’s rulings. 

The only other relevant fact that the Court is not already aware of is that 

defense counsel wrote the Union Trustees’ counsel on October 20, 2009 (over 

90 days before the motion for partial summary judgment was filed), and laid out the 

legal and factual grounds that supported dismissal of the claims alleging individual 

liability.  Defense counsel invited dismissal of the claims alleging individual liability.  

The Union Trustees refused.  The Union Trustees knew that Turner and Lasky would 

be filing a motion for partial summary judgment, and what facts and law they would 

rely upon.  There were never any surprises here. 
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The Court should deny the Union Trustees’ motion for reconsideration. 

DATED this 17th day of June, 2010. 

 BIRCH HORTON BITTNER & CHEROT 
Attorneys for Defendants 
 
 
 
By:  /s/  Gregory S. Fisher _________________  

Stephen H. Hutchings, ABA #7705026 
Gregory S. Fisher, ABA #9111084 
1127 West Seventh Avenue 
Anchorage, AK  99501 
Telephone: 907.276.1550 
Facsimile: 907.276.3680 
Email: shutchings@bhb.com 
 gfisher@bhb.com 

 

 CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the 17th day of 
June, 2010, a true and correct copy of the foregoing was 
served via electronic mail on the following: 

Mr. Randall G. Simpson 
Mr. Ray Goad 
Jermain, Dunnagan & Owens 
rsimpson@jdolaw.com 
rgoad@jdolaw.com 
 

BIRCH HORTON BITTNER & CHEROT 

 
By:  /s/  Gregory S. Fisher  
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